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The Malawi Government acceded the New York Convention effective 2" June,
2021. Malawi is the 167" country in the world to accede to the Convention. By
doing so, Malawi qualifies itself as a suitable jurisdiction in which international and
local commercial disputes can be resolved through arbitration as an alternative
dispute resolution to litigation. With these developments, there was and there is
now special focus on Malawi as a seat for international commercial arbitration.

The Malawi Law Society (MLS) in collaboration with the SADC-Lawyers Association
(SADC-LA) and the Arbitration Foundation of Southern Africa (AFSA) organized an
inaugural International Commercial Arbitration Seminar as a first step towards
establishment of an international commercial arbitration seat in Malawi. The
seminar took place in Mangochi, Malawi from 26" to 28™ January, 2022. It trained
almost 200 lawyers from Malawi, Zambia, Zimbabwe, Namibia and South Africa
in the theory and practice of international commercial arbitration. The seminar
provided a comprehensive introduction to international commercial arbitration
and a review of current developments in the SADC region.

Following the Mangochi seminar, at a joint review meeting held on 28" January,
2022, the SADC-LA, AFSA and MLS leadership and the Attorney General of the
Republic of Malawi resolved to pursue the establishment of a seat for international
commercial arbitration in Malawi.
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MLS officials, AFSA officials and presenters at the Inaugural Malawi International Commercial

Arbitration Seminar.



Since the inaugural seminar, the MLS, the SADCLA and AFSA undertook respective
consultations with key stakeholders as to the viability of the project. These key
stakeholders included the Malawi Government, the Malawi Judiciary and key
players in the public and private sector. The Government of Malawi endorsed the
project frominception through the Attorney General at the seminar, and later through
the Minister of Justice and publicly by the President of the Republic of Malawi, His
Excellency Dr Lazarus McCarthy Chakwera. The public endorsement by the State
President was made in his speech during the Constructive Engagement Meeting
Towards the Establishment of the Malawi International Commercial Arbitration
Centre and the Signing of the Project Partners Memorandum of Understanding at
Bingu International Convention Centre, in Lilongwe, Malawi on 15" August, 2022.
The President also directed the Attorney General to prioritise the processing
of the Arbitration and Mediation Bill so that it is enacted into law as soon as
possible. The significance of the President’s remarks cannot be overemphasized
as he made them whilst he was also doubling as the Chairman for SADC thereby,
indirectly endorsing the project at the SADC Community level. The Malawi
Judiciary, through the Chief Justice of the Republic of Malawi, Justice Rezine
Mzikamanda, SC publicly supported the project. He emphasised the importance
of the project to promote Malawi as a suitable destination for investment.

MLS Executive Committee, AFSA officials pose for a picture with the State President of the

Republic of Malawi, His Excellency Dr Lazarus McCarthy Chakwera and the Attorney General
of the Republic of Malawi.
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MLS President, Patrick Gray Mpaka (L), Minister of Justice Honourable Titus Songiso Mvalo (C)
and AFSA SADC Division Chairperson, Des Williams (R) displaying the signed memorandum

of understanding.

The Executive and Judicial Branches have continuously renewed their commitment
to and showed support for the project. On 28" August, 2023 the MLS and the
AFSA SADC Division met with the Minister of Justice and the Solicitor General
of the Republic of Malawi, Honourable Titus Mvalo and Honourable Allison
M’bang’ombe respectively at the Ministry of Justice Boardroom. The Minister
assured the MLS and the AFSA SADC Division that Malawi is committed to
support the Centre. To demonstrate government’s commitment to the cause,
the Minister of Justice and the Solicitor General positively acknowledged and
agreed to the recommendation that the MLS and the AFSA SADC Division should
develop an International Arbitration Bill modelled on the UNCITRAL model law.




MLS Executive Committee, AFSA SADC Division Officials, Minister of Justice (C) and the
Solicitor General for the Republic of Malawi (L) after the meeting on 28" August, 2023.

On 29" August, 2023, the Chief Justice met with the MLS and the AFSA SADC
Division Team. The Chief Justice indicated that the Judiciary understands the
importance and benefits of arbitration and noted that it benefits the Judiciary as
well. He pledged that the “Malawi Judiciary was committed to playing its rightful
role to ensure that the cause of arbitration succeeds so that we all benefit”.

The Chief Justice of the Republic of Malawi Rezine Mzikamnda, SC (seated 2L), Judge Masauko
Msungama of the High Court (Commercial Division) (seated right), Registrar of the High Court
and Supreme Court of Appeal, MLS Executive Committee and AFSA SADC Division Team.

To cement the relationship and foster collaboration between the MLS and AFSA
SADC Division, the two parties signed an International Arbitration Facilitation
Agreement. The agreement was signed on 29" August, 2023 at Sunbird Mount
Soche Hotel in Blantyre, Malawi. Through this agreement, “the parties wish to
collaborate in pursuit of the institutionalization of the practice of international
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commercial and investment arbitration based on a standardized set of rules and
procedures for the administration of arbitration and mediation processes in Malawi
and the SADC Region.” The parties also agreed and signed an Implementation Roll
Out Plan. Under this Plan, the parties expected to start administering arbitrations
by the end of 2023.
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AFSA Chairman, Michael Kuper, SC and MLS President, Patrick Gray Mpaka exchanging the
signed MAIC International Arbitration Facilitation Agreement.

On 7™ September, 2023 the MLS jointly with the Malawi Confederation of Chambers
of Commerce and Industry, a partnership of private enterprises and associations
representing all sectors of the economy of Malawi, registered a company limited
by guarantee, Commercial Arbitration Centre Limited. This company is the
vehicle through which the Malawi International Arbitration Centre (MIAC) will be
operated. Mr Patrick Gray Mpaka, the President of Malawi Law Society, Mr Lekani
Katandula, the President of Malawi Confederation of Chambers of Commerce and
Ms Emily Makuta, a senior corporate executive from the corporate and business
world are the first Directors of the company.

The Company is currently working towards operationalising so that the Centre can
open its doors and start administering commercial and investment arbitrations.
It is a legal requirement in Malawi for a company to obtain permission of the
Government in order to use the word Malawi in the name of a company. Following




an application on 5" January 2024, the Malawi Government through the Secretary
to the President and Cabinet issued permission to use the protected name and
so “Malawi International Arbitration Centre” is fully authorized to operate as such.

The MLS and AFSA SADC Division developed the draft International Arbitration
Bill adopting the UNCITRAL model law. The MLS submitted the Bill to the Ministry
of Justice on 19" September, 2023. The Bill was introduced in Parliament in its
November, 2023 sitting.

On 7" December, 2023, the Malawi National Assembly passed the International
Arbitration Bill. On 1t February, 2024, the Malawi Government announced that the
Bill was assented to by the President of the Republic of Malawi on 31t January,
2024. The Act was published on 2™ February, 2024. The International Arbitration
Act has domesticated the Model Law on International Commercial Arbitration
as adopted by the United Nations Commission on International Trade Law. This
covers the space for international arbitration in Malawi.

On 14" March 2024 the Supreme Court of Malawi delivered a judgment in a
matter in which one of the parties had referred to the International Chamber of
Commerce in London a commercial dispute in respect of a contract which was
being performed in Malawi. The other party sought an anti-arbitration injunction.
Both the High Court and Supreme Court of Malawi refused to grant an injunction
against the arbitration with the Supreme Court saying:

“In sum..this Court declines the Applicants request to intervene with an injunction
against arbitration... This aligns with the principle of competenz-competenz in
commercial arbitration, emphasizing that the arbitrator should decide issues
related to the arbitration agreement. The competence-competence principle
is a fundamental concept in international arbitration. It grants the arbitral
tribunal the authority to rule on its own jurisdiction, including challenges to the
existence, validity or scope of an arbitration agreement...It is our view that this
Court lacks jurisdiction to adjudicate a plea that can be decided by an arbitral
tribunal. The overarching idea is to provide a one-stop forum for the effective
and efficient resolution of commercial disputes through arbitration and judicial
intervention should not disrupt the process of arbitration”, per Justice of
Appeal Kapanda, JA, SC in Projex Group Limited v. Central East African
Railways Limited on 14" March 2024.
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So, all is set in Malawi for international arbitration: the Judiciary, the Legislature
and the Executive Branch of Government have clearly expressed themselves on
the matter. It is now for the private sector, the international community, and the
regional Bar associations to fully and finally implement the ideas encouraging
international arbitration in Malawi.

Justice of Appeal Kapanda, JA, SC

For a long time, Malawi has been relying on ad hoc arrangements for commercial
dispute resolution outside the Court system. The setting up of MIAC enhances
economic justice delivery by alleviating the Commercial Courts in Malawi of the
pressures of commercial litigation in matters that qualify and can be dealt with at
an institutionalized and internationally recognized centre for resolving international
investment and commercial disputes. The political and legal environment makes
Malawi a suitable destination for investment.

The setting up of Malawi International Arbitration Centre and the enactment of
the International Arbitration Act followed by the decision of the Supreme Court
of Appeal positions Malawi as a favourable option for parties seeking a neutral
venue in resolving disputes connected with Southern Africa. Therefore, we invite
all investors, corporations, lawyers, and governments to make use of MIAC
in resolving international investment and commercial disputes. You may go to
www.malawilawsociety.net for a preview of progress on this project before it
fully moves to the Malawi International Arbitration Centre website which is being
developed by the Centre.
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An Act to provide for international commercial arbitration based on the
Model Law on International Commercial Arbitration, as adopted by the
United Nations Commission on International Trade Law; give effect to the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
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1958 and matters connected therewith.
ENACTED by the Parliament of Malawi as follows-

Short title and
commencement

Interpretation

Objectives

PART | — PRELIMINARY

1. This Act may be cited as the International Arbitration Act, 2024,

and shall come into operation on such date as the Minister
may appoint by notice published in the Gazette.

. (1) In this Act, unless the context otherwise requires-

“arbitration agreement” means an arbitration agreement
referred to in article 7 of the Model Law;

“arbitral tribunal” means a sole arbitrator, panel of arbitrators
or permanent arbitral institution and includes an emergency
arbitrator appointed pursuant to the rules of arbitration agreed
to, or adopted, by the parties to the arbitration agreement,
including rules of arbitration of an institution or organization;

“award” means a decision of an arbitral tribunal on the
substance of a dispute and includes any interim, interlocutory
or partial award, but does not include a direction of an
arbitrator;

“Model Law” means the Model Law on International Commercial
Arbitration adopted on 21t June, 1985 by the United Nations
Commission on International Trade Law (UNCITRAL) and as
amended by the Commission, on 7 July 2006;

“mediation” includes conciliation; and

“party” means a party to an arbitration agreement or, in a case
where an arbitration does not involve all of the parties to the
arbitration agreement, a party to the arbitration.

(2) Unless the context otherwise requires and except so far as
the contrary intention appears in this Act, a word or expression
used in this Act bears the same meaning as it has in the Model
Law.

. The objectives of this Act are to-

(a) facilitate the use of arbitration as a method of resolution of
international commercial disputes;



Limited 4.

application of
Arbitration Act
Cap. 6:03

Act to bind 5
Government and
the Republic

(b) adoptthe Model Law for use in the resolution of international
commercial disputes;

(c) provide for the recognition and enforcement of certain
arbitration agreements and arbitral awards; and

(d) give effect to the obligations of the Republic under the
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, 1958.

The Arbitration Act shall not apply to an arbitration agreement,
arbitral award or reference to arbitration covered by this Act,
except for arbitral agreements or foreign arbitral awards that
are not enforceable under where Part lll.

. (1) This Act shall bind the Government and the Republic and

shall apply to any international commercial arbitration under
an arbitration agreement to which the Government or the
Repubilic is a party.

(2) This Act shall not apply to an arbitration agreement between
the Republic and-

(@) the government of a foreign country; or

(b) any undertaking or corporation which is wholly owned
by, or is under the sole control of, the government of a
foreign country, unless otherwise agreed between the
Republic and that undertaking or corporation.

PART Il - INTERNATIONAL COMMERCIAL ARBITRATION

Model Law to 6.

have force of law

Matters subject 7.

to international
commercial
arbitration

The Model Law, the text of which is set out in the First
Schedule, shall have the force of law in the Republic, subject
to the Constitution and this Act.

(1) For purposes of this Part, an international commercial
dispute which the parties have agreed to submit to arbitration
under an arbitration agreement and which relates to a matter
which the parties are entitled to dispose of by agreement may
be determined by arbitration, unless-

(@) the dispute is not capable of determination by arbitration



Interpretation of
Model Law

Immunity of
arbitrators, arbitral
tribunals, etc.

8.

9.
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under any written law; or

(b) the arbitration agreement is contrary to public policy in
Malawi.

(2) Arbitration shall not be excluded solely on the ground
that a written law confers jurisdiction on a court or other
tribunal to determine a matter falling within the terms of an
arbitration agreement.

Where the need to interpret the Model Law arises, reference
may be made to the documents of the United Nations
Commission on International Trade Law and the working
group for preparation of the Model Law.

(1) An arbitrator shall not be personally liable for any act or
omission in the discharge or purported discharge of the
functions of the arbitrator, unless the act or omission is shown
to have been done in bad faith.

(@) An arbitral tribunal or any other institution, authority or
person designated or requested by the parties or another
arbitral institution to appoint an arbitrator shall not be liable
for any act or omission in the discharge of that function or any
other function in relation to the designation or request, unless
the act or omission is shown to have been done in bad faith.

(3) An arbitral tribunal, institution, authority or person referred
to in subsection (2), shall not be liable for any act or omission
of the arbitrator so appointed in the discharge or purported
discharge of the functions of the arbitrator, by reason only that
the arbitral tribunal, institution, authority or person appointed
the arbitrator.

(4) This section shall apply, with the necessary modifications,
to-
(a) an employee of an arbitrator or a person appointed by
an arbitral tribunal; or
(b) an officer and employee of an arbitral tribunal and
any other institution, authority or person referred to in
subsection (2).



Consolidation 10.(1) Subject to agreement of parties to an arbitration, an arbitral
of arbitral tribunal may order that-
proceedings (a) arbitral proceedings be consolidated with other arbitral
and concurrent . .
hearings proceedings; or
(b) concurrent hearings of arbitral proceedings be held, on
such terms as agreed by the parties.

(2) The arbitral tribunal shall not order consolidation of arbitral
proceedings or concurrent hearings, unless the parties
agree.

Confidentiality 11.(1) Arbitral proceedings shall be held in camera, unless the

of arbitral parties agree otherwise.
proceedings

(2) Where arbitral proceedings are held in camera, the award
and all documents created for the arbitration which are not
otherwise in the public domain shall, except to the extent
that the disclosure of the documents is required by reason
of a legal duty or to protect or enforce a legal right, be kept
confidential by the parties and the arbitral tribunal, unless
the parties agree otherwise.

Right to 12.Parties to an arbitration agreement may, subject to the terms

mediation of the agreement, refer a dispute covered by the arbitration
agreement to mediation, before or after referring the dispute
to arbitration.

UNCITRAL 13.The parties to an arbitration agreement who intend to
Mediation Rules settle their dispute through mediation may agree to use the
UNCITRAL Mediation Rules, set out in Second Schedule.

PART Il -RECOGNITION AND ENFORCEMENT OF ARBITRATION
AGREEMENTS AND FOREIGN ARBITRAL AWARDS
Definitions 14.- (1) In this Part, unless the context otherwise requires-

“certified copy” means a copy of a document authenticated
in a manner in which a foreign document intended to be
produced in court is authenticated;

“Convention” means the Convention on the Recognition and



Determination of
juridical seat of
arbitration

Recognition and
enforcement

of arbitration
agreements and
foreign arbitral
awards
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Enforcement of Foreign Arbitral Awards adopted on 10th June
1958, the text of which is set out in the Third Schedule;
“court” means a division of the High Court having jurisdiction
in the matter; and

“foreign arbitral award” means an arbitral award made in the
territory of a state other than Malawi.

15. For purposes of this Part, an arbitral award shall be deemed to

have been made at the juridical seat of arbitration determined
in accordance with the provisions of articles 20(1) and 31(3) of
the Model Law.

16. (1) Subject to section 18, in matters pertaining to a commercial

relationship, an arbitration agreement and a foreign arbitral
award shall be recognized and enforced in the Republic as
required by the Convention, subject to this Part.

(@) A foreign arbitral award pertaining to a commercial
relationship shall only be recognized and enforced if it is
made in the territory of another Contracting State.

() Notwithstanding any provision to the contrary in this Part,
the Republic shall only apply this Convention to a dispute
arising out of a legal relationship, whether contractual or
otherwise, which is considered as commercial under the
laws of Malawi.

(4) A foreign arbitral award shall be binding between the
parties to the award, and may be relied upon by each party
in any legal proceedings by way of defence, set-off or
otherwise.

(5) Subiject to this section and sections 17 and 18, a foreign
arbitral award shall, on application, be made an order
of court and may be enforced in the same manner as a
judgment or order of the court.

(6) Article 8 of the Model Law shall apply, with the necessary
modifications, to an arbitration agreement recognized
under subsection (1).



Evidencetobe 17, A party seeking the recognition or enforcement of a foreign
produced by arbitral award shall produce to court-
party S?,eking (@) certified copy of the original arbitral agreement which is
recognition or .

the subject matter of the award;

(b) certified copy of that award; and

(c) if the arbitral agreement or award is in a language other
than the English language, a translation of the certified
copies of the arbitral agreement or award, as the case may
be, which shall be verified by a sworn statement.

(2) Where the court considers it appropriate so to do, the court
may accept any other documentary evidence, as sufficient
proof of the existence of an arbitral agreement or foreign
arbitral award.

enforcement

Refusal of 18. (1) A court may refuse to recognise or enforce a foreign arbitral
recognition or award if-

f t
enrorcemen (a) the court ﬁnds that_

(i) the reference to arbitration of the subject matter of
the dispute is not permissible under the written laws
of Malawi; or

(i) recognition or enforcement of the award is contrary
to public policy in Malawi; or

(b) the party against whom the award is invoked, proves
to the satisfaction of the court that-

(i) a party to the arbitration agreement had no capacity

to contract under the law applicable to that party;

(i) the arbitration agreement is invalid under the law
to which the parties have subjected the agreement,
or where the parties have not subjected the
agreement to any law, the arbitration agreement is
invalid under the law of the country in which the
award was made;

(i) the party did not receive the required notice
regarding the appointment of the arbitrator or the
arbitral proceedings, or the party was otherwise
not able to present his or her case;

(iv) the award deals with a dispute not contemplated
by, or not falling within the terms of reference
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of, the arbitration or, subject to subsection (2),
contains a decision on a matter beyond the scope
of the reference to arbitration;

(v) the constitution of the arbitral tribunal or the
arbitration procedure was not in accordance with
the arbitration agreement or the law of the country
in which the arbitration took place; or

(vi) the award is not yet binding on the parties, or
has been set aside or suspended by a competent
authority of the country in which, or under the law
of which, the award was made.

(2) An award which contains a decision on a matter not
submitted to arbitration may be recognized or enforced
to the extent that it contains a decision on a matter
submitted to arbitration which can be separated from
other matters not so submitted.

(3) Where an application for recognition or enforcement of
an arbitral agreement or foreign arbitral award is made
to court and there is evidence that an application to
set aside or suspend the agreement or award has been
presented before a competent authority referred to in
subsection (1)(b)(vi), the court may, if it considers it
appropriate-

(@) adjourn the matter pending determination of the
application to set aside or suspend the agreement
or award; and

(b) on the application of the party seeking enforcement
of the award, order the other party to provide such
security as the court may determine appropriate.

Savings 19. The provisions of this Part shall not affect any other right to
rely upon, or to enforce, a foreign arbitral award, except the
right conferred by article 35 of the Model Law.



PART IV — TRANSITIONAL
Transitional 20. (1) Part Il shall apply to-

(@) an international commercial arbitration agreement,
whether the agreement entered into force before, or
after, the commencement of this Act;

(b) arbitral proceedings under an agreement referred to
under paragraph (1) which are commenced after the
commencement of this Act; and

(c) an arbitral award, whether the award was made before,
or after, the date of commencement of this Act.

(2) Partlll shall not apply to an arbitration agreement made
before 2™ June, 2021 or to a foreign arbitral award
made pursuant to such an arbitration agreement.

(3) Forpurposes ofthis section, the date of commencement
of the arbitral proceedings shall be the date agreed
upon by the parties as the commencement date of
the proceedings or where there is no agreement, the
date of receipt by the respondent of a request for the
dispute to be referred to arbitration.

SCHEDULES

FIRST SCHEDULE (s.6)
UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION

SECOND SCHEDULE (s.13)
UNCITRAL MEDIATION RULES

THIRD SCHEDULE (s.14)
CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF FOREIGN
ARBITRAL AWARDS






For more information, contact:
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Tel: +265 (0) 1 821 043/+265 (0) 211 821 043
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Cell: +265 (0) 888 558 877
Email: president@malawilawsociety.net/mpakapg@yahoo.co.uk

Attention: The Chief Executive Officer, Chrispin Chimwemwe Ngunde
Cell: +265 (0) 999 629 322
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