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Kapanda SC, JA:
Introduction
Procedural Posture

On 15 November 2023, the Appellant submitted a legal claim, identified as Commercial Case No.
194, to the Respondent at the Commercial Division of the High Court in Blantyre. The claim seeks
a comprehensive amount of $3,868,819.74, along with additional charges for interest, damages,
and costs. These claims are based on the alleged violation of a written contract between the

Appellant and the Respondent, which was entered into on 25 March 2021.

The contract, identitied as LK 28 and presented o the Coutt by Mi. Eugeue Kliotiyo, is petlinent
to the current application before this Court. In determining whether the Court has the authority or
should intercede in the arbitration process by issuing an anti-arbitration injunction, clauses 18.2.1,
18.2.2,18.2.6, and 26.1 ol the Contract play an immediate and crucial role. These clauses are stated

as follows:
Clausel8.2.1.

All disputes that are not resolved by the Parties will be submitted to arbitration under this

Clause.
Clause 18.2.2

Any dispute relating to or arising out of or in connection with this Agreement including
any question regarding its existence, validity and termination shall be finally resolved by
arbitration before a single arbitrator except if sub-clause 18.2.6 applies in accordance with
English law or in the alternative by the Rules of the International Chamber of Commerce.
The place of arbitration shall be London (if the rules of arbitration chosen by the Parties
were ICC). The arbitration shall be conducted in the English language.

Clause 18.2.6

If the amount in dispute (exclusive of interest and costs) is $1 million or more, or unknown

but reasonably anticipated to reach or exceed $1million or if another form relief is sought,

~3~
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then the arbitration shall be conducted by a tribunal of 3 arbitrators, one of whom shall be

chosen by the Company, one by the Contractor, and the third by the 2 so chosen.
Clause 26.1

Governing Law

This Agreement and any proceedings contemplated in Clause 18 shall be governed by,

construed and applied in accordance with English Law.

Following several extensions, (his agreement expired on 26 March 2023. The evidence confirming
the cxtensions and the subscquent cxpiration of the contract i3 provided in Lxhibit "BK 1," as

stated in the affidavit of Bracious Kondowe.

It is important to highlight that there was never any hindrance to the arbitral process at any juncture.
As demonstrated by Exhibit BK 2A to BK 7, the Appellant consistently emphasized, both during
the parties' interactions and under oath in legal proceedings related to the matter, that any
unresolved disputes between them would be subject to arbitration under Clause 18 of the Contract.
However, in the Summons and Statement of Claim, the Appellant failed to make any reference to
the entire history, both judicial and extra-judicial, acknowledging the existence of the arbitration
agreement. Considering this background, the Respondent applied to either dismiss or suspend

proceedings in the Court below pending arbitration.

In response to the request for dismissal or a temporary halt to proceedings pending arbitration, the
Appellant took various actions, including submitting an Injunction Application without notice (Ex-
parte) before Justice Alide in Blantyre. On 13 December 2023, Justice Alide rejected the Ex-parte
Injunction Application and instead instructed that the injunction request be presented with notice
(Inter-partes) on an expedited timeline. Subsequently, when the case was brought before Justice
Alide, he transferred it to Lilongwe, assigning Justice Namonde to handle it alongside the original

case.

On 18 December 2023, an Ex-parte Application was filed by the Appellant before Justice
Namonde. It is noted by this Court that another Ex-parte Application was presented before this
Court on December 23, 2023. In this application, the Applicant failed to disclose to both the Court
below and this Court that Justice Alide had previously rejected the Ex-parte application for

~4~
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injunction and specifically directed that it be dealt with on a notice basis. Despite this, the
Appellant proceeded Ex-parte both before Justice Namonde on 18 December 2023, and before this
Court on 23 December 2023.

The Appellant’s case.

Appellant’s arguments in support of application for injunction are that the legal principle allows
this Court to grant an injunction if there is a serious legal question, damages are insufficient, and
justice or convenience favors it. The Appellant further contends that case management issue arises

when parties engage in multiple adjudicative forums simultaneously.

Further, the Appellant argues that the Respondent's initiation of arbitration proceedings, while the
court process is ongoing, creates a dual forum situation. Thus, the Appellant seeks an injunction
to suspend arbitration until the local courts decide on the matter. The Court below rejected the
request, citing the Appellant's alleged "dirty hands," a decision questioned as lacking evidence of
bad faith.

It is the contention of the Appellant' that its choice to file the case in Blantyre is legitimate based
on factors like the parties' locations, witnesses, and evidence. Thus, the criticism by the Court
below in the condemnation of the Appellant for exercising its rights and the finding of “unclean
hands" doctrine inappropriately applied. The Appellant adds that Respondent's conduct in filing
arbitration proceedings without reporting to the Court was also overlooked by the Court below.

The Appellant continued to argue that questions of administration of justice should outweigh party
conduct considerations. It is the further view of the Appellant that this Court has jurisdiction to
consider the application, relying on Rule 52.20 of the Civil Procedure Rules and Order 1 rule 18
of the Supreme Court of Appeal Rules. Further, the Appellant contends that the main concern of
this Court should be the sound administration of justice, and that the Court should not be influenced
solely by the conduct of the parties.
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Further, the Appellant put in supplementary arguments which deal with the questions that were
raised by this Court when the matter was called for an inter-partes hearing on 8 January 2024. The
said question was whether this Court has jurisdiction to grant the relief that is being asked of it by
the Appellant. In supplementary arguments, the Appellant also deals with other issues that were
raised by the Respondent in the arguments that were filed and served. As this Court understands

it, in sum, the following is what the Appellant submits in the supplementary arguments:

First, the Appellant acknowledges that the primary function of this Court is appellate in nature,
though it possesses broader jurisdiction. It then referred to Section 104(1) of the Constitution and
argues that this provision clarifies that the Supreme Court may have additional or original
jurisdiction through other laws. Therefore, the Appellant continued, it is incorrect to assert that
Order II Rule 1 of the Supreme Court of Appeal Rules contradicts Section 104 of the Constitution.
It added that the Respondent's reliance on section 21 of the General Interpretation Act and the
doctrine of constitutional avoidance is misguided. It is further submitted that this Courl can avoid

ruling on constitutional issues, when possible, but it is not mandatory.

Secondly, the Appellant is of the view that the argument against the validity of Order II Rule 1 of
the Supreme Court of Appeal Rules is moot in the context of the matter before this Court, as the
Appellant's application is related to or brought in the context of an appeal. It is further argued and
submitted that the background of the case reveals that the Appellant initially sought an injunction
in the High Court, and upon receiving an unfavourable decision, filed an appeal. The Appellant
further argued that the Respondent initiated arbitration proceedings in London, prompting it to
seek an injunction from the Supreme Court of Appeal. Thus, the Respondent's objections to the

jurisdiction and application differences lack merit.

Thirdly, it has been submitted by the Appellant that the contention that material facts were
suppressed lacks substantiation, as the Respondent failed to demonstrate how these facts would
have altered this Court's decision. In the view of the Appellant the crucial matter at hand is whether
it is permissible for the parties to engage in two forums for dispute resolution, given the pending
issue in the High Court. Further, the Appellant contends that the Respondent has not adequately
addressed the central issue of whether it is permissible for the parties to be engaged in two different
forums for dispute resolution, emphasizing the need for clarity and consistency in legal

proceedings.
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Fourthly, the Appellant then argues that the dispute revolves around the interpretation of an
arbitration clause and the Respondent's initiation of arbitration proceedings in London. It then
makes references to legal principles, such as the doctrine of constitutional avoidance and the
jurisdiction of the Supreme Court of Appeal in granting interim relief like injunctions. The
Appellant asserts that its application for an injunction is valid, as it is related to or brought in the

context of an existing or contemplated appeal.

Counsel for the Appellant then addresses the Respondent's objections regarding the application's
alleged differences between the Court below and this Court, arguing that Order I Rule 18 allows
for such applications to be made first to the Court below and then to this Court if refused.

The Appellant concludes by arguing and submitting that the lack of compelling arguments from
the Respondent supports the sustenance of the injunction. It is therefore prayed by the Appellant

that this Court should maintain the ex parte injunction with costs.

The Respondent’s arguments in opposition

Counsel for the Respondent began by submitting that the 1994 Constitution of Malawi, specifically
in section 13(1), mandates the State to actively promote the welfare and development of its people
by adopting mechanisms such as negotiation, good offices, mediation, conciliation, and arbitration
for settling differences. It added that this constitutional directive aligns with the modern procedural
codes, as emphasized by the courts which are directed to actively manage cases by promoting the
use of alternative dispute resolution procedures when deemed appropriate, as stated in cases like
Rolf Patel and Others v. Press Corporation'. It is the view of the Respondent that the application
before this Court presents a perfect opportunity for the Court to clearly settle the modern-day

relationship between litigation and alternative dispute resolution.

Respondent’s Counsel then addressed the Court on the jurisdiction of the supreme court to
entertain interlocutory applications. He argues thus: Firstly, that the authority for the court's
jurisdiction in this case is derived from Order I, Rule 18 of the Supreme Court of Appeal Rules

1 MSCA Civ. App. No. 26 of 2012
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and according to this rule, when an application can be made to either the Court below or this Court,
it must be initially submitted to the Court below. However, if the Court below rejects the
application, the applicant has the right to bring it to this Court for consideration. It is the further
view of the Respondent that the term "same application" in Order I, Rule 18 of the Supreme Court
of Appeal Rules refers not only to the title but also encompasses the factual details, evidence, legal
considerations, and materials presented in the Court below. This implies that this Court can
reevaluate or rehear the application after it has been rejected by a High Court Judge in the Court
below. The Respondent argues that the Supreme Court of Appeal, being a Court with constitutional
jurisdiction to hear appeals from the High Court and other specified courts, primarily exercises its
case management powers in anticipation of appeals. The authority for such management,
according to Ordinance I, Rule 18, only comes into play when an appeal has been initiated. The
Respondent points out that the Supreme Court does not exert control over High Court proceedings
"until an appeal 1s entered," as stipulated i Ordinance 111, Rule 1Y. ‘I'heretore, the Respondent
contends that Order I, Rule 18's reference to concurrent jurisdiction over an application applies
only in cases where the Supreme Court of Appeal's jurisdiction has been triggered by the initiation

of an appeal.

Furthermore, the Respondent emphasizes that the term "appeal" is specifically defined in Rule 2
of the Supreme Court of Appeal Rules. Since there is no appeal against the Ruling of Justice
Namonde issued on 22 December 2023, the Respondent asserts that her findings and
determinations are conclusive and binding between the parties. In essence, the argument posits
that without the activation of the Supreme Court's jurisdiction through an appeal, the High Court's

ruling stands as final and non-reviewable.

The Respondent has brought to this Court’s attention that the Appellants argue that the current
issue revolves around case management and the administration of justice and that they request this
Court to intervene by issuing an injunction to facilitate these aspects in the Court below. However,
the Respondent asserts that established legal precedent dictates that the primary responsibility for
striking a balance in case management lies with the initial judge. Citing the case of Powell v.

Palliser of Hereford Ltd”, it is emphasized that appellate courts are generally hesitant to interfere

2[2002] EWCA Civ 959 [2002] All ER (D) 16
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with case management decisions made at the lower court. This principle was underscored in

Bazuka Mhango v. New Building Society Bank Limited’.

In essence, the Respondent concludes that, based on these three points above, the jurisdiction of
the Supreme Court has not been activated to entertain the Appellants' application for an injunction.
Since the denial of the application by Justice Namonde in the Court below, the Supreme Court
should not be inclined to intervene in the absence of triggered jurisdiction. The Appellants urges

for the dismissal of the application.

The Respondent also addressed this Court on ex-parte orders pending proceedings and the duty of
full and frank disclosure and the implications of its violation. The argument presented is centred
around Projex Group Limited's ex-parte application for an injunction, emphasizing that the
applicant hag failed to meet the required standard of candour, which, according to cstablished law
(referencing NICQ Assef Managers Limited v. Alliance Capital and Another v. Smile Life
Insurance Limited and Others)*, may lead to the setting aside of the ex-parte order. It was argued
by the Respondent thus:

Firstly, Projex Group Limited is accused of breaching its duty of full disclosure by failing to inform
the court, both in the current proceedings and those before Alide J, that a direction for notice
presentation had been given. The Respondent contends that Projex Group proceeded ex-parte
without revealing Justice Alide's order, effectively disobeying it, and seeking equitable relief

simultaneously, which is improper and contradictory.

Secondly, the applicant is accused of selectively presenting evidence before this Court, specifically
by excluding exhibits and pieces of evidence related to affidavits submitted before Justice Alide
in the Court below. This selective presentation is characterized as an attempt to manipulate the

Court's perception and deny it the full and fair information required for a balanced decision.

In conclusion, the Respondent urges this Court to find Projex Group guilty of breaching its duty
of full and frank disclosure in both instances before this Court and the Court below. Based on this

3MSCA Civil Appeal No. 50 of 2015
4 Com. Cause No. 83 of 2022
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alleged breach, the request is made to set aside the ex-parte order issued on 27 December 2023,

and dismiss the pending inter-parte application.

Further, the Respondent argued and submitted on the contents of an affidavit in an application

before a court of law. It is submitted and argued as follows:

That the court's role is to decide cases based on facts and law, relying on evidence presented by
litigants. It is argued on behalf of the Respondent that the Appellant, in pursuing the relief of
injunction, deviated from established rules for presenting affidavit evidence. Further, the
Respondent submits that Mr. Eugene Khoriyo, the deponent, adopted a rough and misleading
approach, offering opinions and arguments instead of presenting facts, contrary to the duty of a
deponent as espoused in R v. Administrator General and Another ex parte Estere Chunga and
Another °. Thus, Mr. Eugene Khoriyo's opinions in support of the ex-parte application, claiming
the Respondent's actions were irregular and an attempt to cause confusion, lack a factual basis. It
is contended that these opinions enabled the Applicant to obtain the injunction, but they should be

struck off as they lack cogent evidence.

The Respondent further put it in argument that, contrary to the Applicant's claims, there was no
legal impediment to arbitration; in fact, pursuing agreed dispute resolution mechanisms promptly
makes business sense. It added that the Respondent's commitment to the arbitration agreement
should not be misconstrued as improper, and the ex-parte order of injunction should not be

sustained without a factual basis.

Further, the Respondent raises an issue as regards whether the Court should at all restrain
arbitration. It further submits that the consistent application of legal principles is essential for
establishing a credible legal system, particularly when seeking to attract serious international
private investment. Thus, this Court now has a crucial opportunity to establish a clear standard for
the relationship between agreed commercial Alternative Dispute Resolution (ADR) mechanisms

and litigation in Malawi.

5 JR Cause No. 28 of 2022)
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Furthermore, the Respondent argues and submits that in any application for an interim injunction,
the pivotal question is whether there is a serious issue to be tried. If not, the application fails at the
outset. The Applicant must establish entitlement to the right they seek to protect, and failure to do
so results in the automatic dismissal of the interlocutory injunction claim. Furthermore, the
applicant must demonstrate that, based on facts and relevant law, they would be entitled to a
permanent injunction at trial. It is the view of the Respondent that applying these principles to the
present case, the parties cannot deviate from the agreed-upon arbitration agreement. The
Respondent then calls on this Court, guided by legal precedent, not to interfere with these
principles unless there is a clear entitlement to an injunction. The Respondent adds that the Court
should adhere to established legal principles, respect the parties' autonomy, and decline the

Applicant's request for an injunction against arbitration.

Finally, the Respondent argues and submils that vexatious, frivolous and court abusive process

cannot be a basis for interim injunction. The Respondent’s arguments are as follows:

It is argued and submitted that this Court's duty to prevent the misuse of its machinery, is central
to the current proceedings. Therefore, Projex Group Limited's conduct, marked by multiple
proceedings and an attempt to revisit matters already decided, constitutes an abuse of the court
process. The Respondent adds that it is undoubtedly, frivolous, and vexatious for Projex Group
Limited to initiate various proceedings or reopen questions already settled by a competent court.
Thus, the attempt to secure an injunction is plainly an effort to reject a pre-existing agreement
under the guise of court approval or to perpetuate an abuse of the court process. It is the view of
the Respondent that this Court, informed by the overriding objective and its inherent jurisdiction
to administer justice, is empowered to strike out processes deemed as res judicata, frivolous,

vexatious, or an abuse of the court process.

In sum, the Respondent contends that the order of this Court of 27 December 2023, should be set
aside on the ground of it being an abuse of court process, a vexatious proceeding, and a frivolous
claim. The Respondent further submits that such a proceeding lacks merit and is not deserving of

any equitable relief.
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ISSUES FOR DETERMINATION

What issues emerge and need resolution in the case currently being reviewed by this Court? From
the Court's perspective, this case presents several issues, with the primary focus being on the
injunction that the Court will ultimately need to address. Essentially, the parties are keen on having

the Court decide the various issues outlined below:

a. whether or not the Supreme Court has jurisdiction to entertain interlocutory applications;

b. whether or not on ex-parte Orders pending proceedings there is a duty of full and frank
disclosure and what are the implications of its violation;

c. what should the contents of an affidavit be in an application before a court of law;

d. whether or not the Court can generally issue an anti-arbitration injunction;

e. Put differently, should the Court at all restrain arbitration; whether the Appellant’s
applications are vexatious, frivolous and an abusive of court process; and

f. whether the interim interlocutory injunction granted to the Appellant on 27 December 2023

ought to be vacated.

Following the identification of the issues isolated for determination in this ruling, the subsequent
analysis will delve into a thorough examination of legal precedents, relevant statutes, and
compelling arguments presented by both parties. This comprehensive exploration aims to establish

a well-grounded and justifiable basis for the court's final decision on the matter at hand.

LAW AND DISCUSSION (ANALYSIS OF THE LAW AND DETERMINATION)

THE LAW

This Court's interpretation of the law is that, in accordance with section 13(1) of the 1994
Constitution, the State (which includes the judiciary) is directed to actively promote the welfare
and development of the people of Malawi by adopting mechanisms for settling differences through
negotiation, good offices, mediation, conciliation, and arbitration. The Court aligns its objectives

with this constitutional directive, as outlined in modern procedural codes, mandating the active
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‘management of cases. This involves encouraging cooperation among parties, promoting the

utilization of alternative dispute resolution procedures when deemed appropriate, and facilitating
their implementation. This understanding is reflected in the case of Rolf Patel and Others v. Press
Corporation and Another® Hence, the current case before this Court provides an ideal occasion,
following the precedent of NICO v. Ngwira’, a decision predating the 1994 Constitution. It offers
an opportune moment for the Supreme Court to definitively establish the contemporary connection

between litigation and alternative dispute resolution.

The Court observes that there are fundamental questions that have arisen in the present case viz.:
when, as is evident in this case, business individuals have voluntarily agreed to resolve their
disputes through arbitration to enhance the effectiveness and efficiency of their transactions,
should the Courts in Malawi readily intervene with injunctions against the arbitration process?
Further, considering the strides made by the Courts in Malawi in guiding the business community
and Commercial Courts, as exemplified in the case of NBS v. Henry Mumba®, in delineating the
boundaries and appropriate use of injunctive relief, what guiding principle should inform judicial
decision-making when interpreting arbitration clauses? Particularly, in situations where one party
to an arbitration agreement seeks to obstruct, even temporarily, the utilization of the agreed-upon
arbitral mechanism established at the time of contracting, is the Malawi Court justified in

intervening with any form of anti-arbitration injunction?

The Court observes that resolving any uncertainties is crucial at this timely juncture, as unsettled
legal principles in commerce can be highly detrimental to legitimate commercial expectations and
can impede the national development of a people. This sentiment, which is adopted by this Court

as its own, is echoed by Justice Chandrachud in Ayysamy v. Parasivam and Others’.

As regards the question whether the Supreme Court of Appeal has jurisdiction of to entertain

interlocutory applications, this Court makes the following findings and conclusions:

This Court, firstly observes that, as highlighted in the Appellant's Skeleton Argument, the present
application is founded on the provisions of Ord. I r.18 of the Supreme Court of Appeal Rules. This

6 (MSCA Civ. App. No. 26 of 2012.

7[1993] 16(1) MLR 381

£ [2001-2007] MLR(Com) 243

® Civ. App. No. 8245-8246 (Supreme Court of India).



















































